[No. 88] 
FULL COMMITTEE HEARING ON S. 3096 


COMMITTEE ON ARMED SERVICES, 
Washington, D. C., Tuesday, June 8, 1954. 
> TRE committee met at 10 a. m., the Honorable Dewey Short, 
~vhaiamian of the committee, presiding. 

Thd CuarrmMan. Because of the various pressing problems and the 
necessity for quick action, | would like for the committee to consider 
first this morning 5S. 3096. 

This bill amends the Doctors Draft Act, which has passed the Senate 
and has been waiting for a month or longer for action by the House. : a 
I am going to ask our counsel, Mr. Blandford, who made a thorough 
study of this particular piece of legislation to explain the bill-—it is 
very brief and quite simple. I think he can explain it in 3 or 4 minutes. 

Mr. BLanpForp. All right, sir. 

The purpose of the proposed bill is to remove any question as to the 
authority of the armed services to retain and utilize in a professional 
capacity in an enlisted grade or rank any doctor heretofore or hereafter 
inducted or ordered to active duty under the doctors draft law. 

The simple issue is whether the Congress wishes to enact legislation 
which will permit the use of physicians and dentists as enlisted person- 
nel in their professional capacity in those cases in which the individual 
physician or dentist, for security reasons, fails to qualify for a com- 
mission or disqualifies himself to continue on active duty as a com- 
missioned officer. 

The Congress enacted Public Law 84, the doctors draft law, in Sep- 
tember of 1950, in order to provide medical and dental care for mem- 
bers of the armed services. And I think we are all familiar with 
that law. 

Section 4 of the act of September 9, 1950 (doctors draft law), as 
originally enacted provided in part that a physician or dentist recalled 
to active duty in the Armed Forces—and this is where the trouble 
started— 
may, under regulations prescribed by the President, be promoted to such grade 
or rank as may be commensurate with his medical or dental education, experience, 
and ability. 

The Supreme Court, in Orloff v. Willoughby (345 U.S. 83), had 
construed this language as authorizing the Armed Forces to retain 
and utilize in a professional capacity in an enlisted grade or rank 
those persons who are inducted under the doctors draft law but who 
fail otherwise to meet the qualifications for a commission. 

Then we amended the original doctors draft law with Law 84 of 
the 83d Congress. It now provides in part that a physician, dentist, 
or person in an allied specialist category who has been inducted or 
ordered to active duty “shall’’—that was the catch— 
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under regulations prescribed by the President, be appointed, reappointed, or 
promoted to such grade or rank as may be commensurate with his professional 
education, expevience, or ability. 
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We changed “may” to “shall” 

On February 9, 1954, and subsequent to the enactment of Public 
Law 84, 83d Congress, the United States Court of Appeals for the 
Fourth Circuit in the case of Nelson v. Peckham decided, in view of, 
that amendment, that if a dentist—in this particular instance it was 
a dentist—inducted under the Doctors Draft Act be held not fit to 
be an officer, he should be held not fit for the services for which he. b 
has been drafted and should be dismissed. ‘ 

Thus, the decision of the United States court of appeals would, if 
followed, prevent the Armed Forces from retaining and_ utilizing 
physicians, dentists, or persons in an allied specialist category in a 
professional capacity in enlisted grades. In order to retain such per- 
sons and utilize their services in a professional capacity, the Armed 
Forees would be required to commission and promote them to the 
level of their professional education, experience, and ability irrespec- 
tive of the security aspects of their qualifications for commissioned 
rank. The bill is intended to prevent such a situation. 

The proposed legislation, in the nature of an amendment to the 
doctors draft law, authorizes the military departments to use a 
physician or dentist in his professional capacity in an enlisted rank 
or grade if he fails to qualify for a commission. Likewise, if an in- 
dividual physician or dentist refuses to accept a commission, he can 
be used in an enlisted grade or rank. Furthermore, if a physician or 
dentist is commissioned and is then found to be a security risk, his com- 
mission can be terminated and he can be continued on active duty as 
an enlisted man or he can be discharged. 

Now, Dr. Hannah testified, and I think it is worthy to quote from 
his testimony, which will answer a lot of your questions. 

Some concern has been expressed as to the language of 8. 3096. It has been 
suggested that it is too broad wherein it states ‘“‘who fails to qualify for or to ac- 
cept a commission or whose commission is terminated may be utilized in his pro- 
fessional capacity in an enlisted grade or rank.’’ [It is feared by some that this 
would permit an arbitrary rejection of physicians and dentists and require loyal 
physicians and dentists to be forced into tne draft and to serve in an enlisted 
grade or rank. 

Let me assure this committee that such fears are entirely unwar- 
ranted. As I have stated, the Department of Defense would much 
prefer that all of its physicians and dentists serve in an appropriate 
commissioned rank. I think that the proof of the firmness of this 
policy is adequately demonstrated by our experience under the 
doctors draft law. 

Since tnis law was enacted on September 9, 1950, 24,721 physicians and dentists 
have been taken into the Armed Forces prusuant to the doctors draft law. Out 
of this total, 65 have been taken inyin an enlisted status. Forty-six of these were 
not commissioned originally because they refused to accept or failed to apply for 
acommission. Forty-one of these have been commissioned, three were separated 
for physical conditions which developed, and two still refused to accept the com- 
mission. The remaining 19 were not commissioned because of their failure to 
meet security requirements. In other words, Mr. Chairman, out of 24,721 
physicians and dentists brought into the Service through the doctors draft law, 
only 19 have actually been denied commissions and were required to serve in an 
enlist ed capacity, and every one of these were regarded as security risks. 

This is tne record of our experience to date under tne Doctors Draft Act which, 
(until the decision in the Nelson case) was construed as permitting the Department 
of Defense to do precisely what we will be permitted to do under 8S. 3096 if 
enacted into law. I can state 
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unqualifiedly for tne Secretary of Defense that this policy will be continued in 
the future and that every physician and dentist who is qualified will be offered a 
commission commensurate with his professional experience unless he is found 
unsuitable for security reasons or he himself rejects the tender of a commission 

The Committee on Armed Services unanimously recommends en- 
actment of the proposed legislation for it will prevent an individual 
physician or dentist from escaping military service by merely claiming 
the privilege of the fifth amendment. Obviously, the armed services 
will not commission an individual who refuses to answer questions 
concerning his loyalty, but there is no reason why this individual who, 
having chosen not to answer these questions, should not, nevertheless, 
be required to serve, as thousands of loyal physicians and dentists 
have served, and are now serving. If upon investigation the phsycian 
or dentist is found to be a Communist, or is a ‘dangerous security 
risk, then he may be administratively discharged as undesirable. 

The CHarrMan. I think that is quite self- explanatory. It simply 
prohibits a physician or dentist from escaping military service by 
pleading the fifth amendment. 

Mr. BLanprForp. There are just a few of these people, Mr. Chair- 
man. The importance of this is there are some individuals who may 
claim the fifth amendment and therefore not be commissioned, and 
then under the Nelson case—I regret the name, Mr. Nelson, but under 
that case will be- 

{Laughter.]} 

Mr. Vinson. My understandingiis the subcommittee has made its 
recommendation to the full committee that favorable consideration 
be given. 

Mr. BLanprForp. Yes, sir, it is a unanimous recommendation by the 
subcommittee. 

Mr. Vinson. That was made by whose subcommittee? 

Mr. BLanprorp. Mr. Arends’ subcommittee. 

Mr. Vinson. Then, Mr. Chairman, I move the bill be favorably 
reported. 

Mr. Duruam. Just a moment. 

The CHarmrMan. Yes. 

Mr. Duruam. A little discussion about this problem. Who asked 
for this legislation? 

Mr. BLanprorp. This was a request of the Department of Defense. 

Mr. Durnam. Department of Defense? 

Mr. BLANprorp. Yes, sir. 

Mr. DurHam. Was the question brought up as to whether or not 
this is class legislation? 

Mr. BLanprorp. Well, it is class legislation. We discussed it. 
We recognize it as the most—-the doctors draft law itself as the most 
discriminatory law ever enacted. 

Mr. Durnam. Are we going to get ourselves in the position of 
enacting laws like this for engineers and every other class of profes- 
sional people? 

Mr. BLanpForp. I-- 

Mr. Duruam. If we are, I think it is bad. I just want to make 
this a matter of record. I think it is a bad precedent. I think it is 
a bad piece of legislation, regardless of what we want to cure. I want 
to cure it, too, but it is the wrong way to cure it. 

Mr. BLANpForD. You are speaking of the whole doctors draft law? 
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Mr. Duruam. | think the thing can be handled by simple regula- 
tions down there, by those who don’t want to accept responsibility. 

Mr. BLanprorp. Well, Mr. Durham, the problem that arose here 
was not administrative. There are three writs pending right now. 
You see, in the Willoughby case— the Orloff case, I mean, which went 
to the Supreme Court, even on the “may’’ language the decision I 
think was a 5-to-3 decision. In other words, there were three members 
of the Court even then on the basis of the ‘‘may’’ language who felt 
we had to commission these people. Then when we changed it to 
“shall,” the court of appeals said we had to commission them. 

The Department of Defense and the Attorney General did not feel 
they could win the case on an appeal to the Supreme Court. It 
takes legislative action and no regulation could set it aside. 

The CHArrmMan. Those in favor of approving the report say ‘‘Aye.”’ 
Opposed, ‘‘No.”’ 

Mr. BLanprorp. Thank you, Mr. Chairman. 

The CuarrmMan. The report is adopted by the full committee 
without dissent. 

Mr. Smart. Mr. Chairman. 

The Cuarrman. Mr. Smart. 

Mr. Smart. This is off the record, Sam. 

(Statement off the record.) 

(Whereupon the committee proceeded to further business.) 
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